May 16, 2007

To: Supreme Court of Arizona

From: Nancy Greenlee, Mark Harrison, Denisce Quinterri, Scott Rhodes,
Mark Rubin and Lynda Shely’

Re: Comuments on R-06-0035 Peatition o Amend Rules 43, 44, 46-458,

33-58, 60, 61, 64, 70-72, 75 (“Petition™)
Introductory Comments

W are a group of lawycers with significant experience in the discipline system.
Presently, we all represent respondents in Bar discipline matters. [Towever, some
of us have been volunteer or staff Bar counsel, one of us is a4 former member of the
Beard of Governors {and a past President of the State Bar ol Arivona), and another
one of us is a former member (and Chair) of the Pisciplinary Commission.

We all belicve the Arizona diseiphing system 18 an cxcellent system, and a model
for lawyer discipline (and self discipline by any profession). We also believe the
systemn has 1ts share of problems, and thal any review of the disciptine system—
designed to improve the system-—is & worthy effort.

Wc do not belicve the proponents of the Petition sought and obtained adequate
input from the discipline “community” before the Petition was submitted to the
Court. While some of us were asked for (and did provide) input, that input
received limiled consideration. Morc sigrificantly, no input was sought from the

- Hearing Officers, the proup ol individuals in the discipline sysicm who may work
hardest and the group—other than individual respondents—that will he affected most
by the proposed rule changes.

We believe the review process, belore the Board of Governors, resulted in a better
product than the document Lhal was subrmilted (o the Board of Governors; however,
wc believe the Petition still reflects, overwhelmingly, the perspective of the State

‘ This comanent reflects the consensus of the deafters. Not every drafter agrees completely

with the vigws expressed in this memo regarding every issue Lhal is addressed in (his merno.
This mems has been cieculated o a number of penple either with experience or interest in the
lawryer discipline system with a2 document entitled “Suppoert of Inferested Partics.” By sigming
the attached “Support of Interested Parlies™ document, the sipners have confirmed that they
suppett in principle the views expressed in this Comments memo to the Counrt.



Bar and ils interests. Only so much can be done throngh the review process and,
urtforunately, the Petition is stil a flawed picce of work.?

We appreciate and respect the desire for a prompt resolution of discipline matiers.
An ontsider whao looks at the proposed rule changes would believe that delay in the
system occurs, almust exclusively, after the formatl Complaint is filed. In fact, too
oflen the delay vecurs before the formal Complaint is filed. The fact that the
proposed rule changes do not address any period prior to the filing of a formal
Complaint, in any significanl way, explains why someone would believe Lhe delay
oceurs between the [Hing ol the [urmal Complaint ard the end of the case.

We all have recent experience with cases in which the screening process is not
completed for a maltter of many, many months and, in 4 [ew instances, more than
one year. We all have (or have had) cases where, after a Probable Canse Order
issues, munths or, in some instances, more than a year, passes without 2 formal
Complaint being filed. [n these instances, respondents cannot do anything #o
“speed up” the process and, in fact, should not be expecled 1o do anything other
than “wait for the Bar!”

We recognize the fact that if our system is not sufficienily responsive to the public,
we may face attempts by the legislature to regulate the disciplining of lawvers—a
resnlt that none of us wants. We also know, however, that Lhe public 1s nol
mierested in what part of the process is slow; instead, complainants want their case
resolved within a reasonable period of time.

We have all been involved with the discipline sysiem lang enouvgh Lo know that the
time period, from the State Bar's receipt of a complaint until a formal Complaint is
filed is getting longer, not shorter. Thus, we fail to understand how or why rule
changes that focus on a period where delay is not a problen will solve the problem
that is clearly present,

Unfortunately, in trying Lo solve a real problem by focusing on a part of the
process where no real problem exists, the proposed rule changes ceeate significant
problems for respondents, their lawyers and Hearing Officess. Delay—often
occasioned by inaction by the State Bar before a formal Complaint is filed—does
nect justity a set of rule changes that make it harder to properly defend respondents.

2 Generally, out comrments onky respond to proposed changes embaodied in the Petition.

We believe there are several areas in which additional changes owght to be considered; bowever,
those issnes are not hefore the Court and, therefore, we have not addressed them.



We note, finally, that very few lawyers are “criminals.” Many respondents are
good lawyers who made a mistake, whether it be an ecror in judgment or a simple
failure to be attentive to matters. Some are good lawyers who did nothing wrong,
and simply find themselves caughl up in 4 system that will, with time, send them
on their way with a dismissal (and, in all likelihood, a smaller wallet), The
proposed changes, unfortunately, have & punitive tone about them. The time
Irames seem to assume a lawyer will not, while the discipline case is pending,
continue to have clients, attend depositions, try cases and, by the way, have a life
outside of the practice. For the lawver whose wrongdoing seems evidently serious,
interim suspension is an appropriate remedy, For others, however, simply being a
respondent is often penalty enough, relative to the alleged wrongdoing.
Unfortunately, the proposed rule changes, without any evident benefit to the
sysiem, simply make being a respondent more difficult.

Because the propesed adoption of a random examination of irust accounts program
diffcrs in kind from the other proposed rule changes, that issue is addressed
directly below.

Rule 43(d)°

We all believe the amendments to Rule 43(d), permitting random trust account
examinations, should not be adopted untit the Guidelines, refesred to In the Notes
to 2008 Amendments, are proposed and submitted for review to the Board of
Governors of the State Bar. Moreover, since the Guidelines arc used in evaluating
a lawyer’s compliance with the frust account rules, we believe the Guidelines
should be part ol the applicable rules and, therefore, adopted and only subject to
change as part of the Court’s nile-making process.

We understand that one of the rationales behind this proposed rule is to cause
greater scrutiny over the trust accounds of larger firms. Because many trust
account cases originale with 2 bank’s mandatory report to the Bar of an insufficient
[unds notice, larger [irms with mose money on deposit in their trust accounts rui a
rminimal risk of having insufficient funds in their trust accounts. This fact has been
a source of concern for sole practitioners and lawyers practicing in small firms for
years. We believe the proposed rule change is an allempt to create a “level playing
field.”

3 All references are to the Rules of the Supreme Coren.



We all agree that a rule change that would cause greater sceutiny of mid-sized and
large firm lrust accounts would be reasonable. The scope of the proposed rule,
however, extends beyond these firms. It would exposc all lawvyers, no matter
where they practice, to potential random andits (including governmenl Iawyers).
With respect to mid-sized and large firms, it could conceivably require the firm to
submit to multiple audits over a compressed period of time if more than one
attorney praclicing at the firm were randomly selected.,

We believe the best approach before adopting any rule change that mvolves
random trust account andits is to mvite comment and discussion anong
representalives of the State Bar, the Board of Govemors, the Disciplinary
Commission, and mid-sized and large firms. This discussion should invelve not
only the possibilily of regular or random audits of the trust acconnts of larger
firms, but also any challeages ithal currently exist for the rnfmagﬂmcnt of larger
trust accounts in light of the current trust account rules.

Whether such discussions would result in random or reguiar andits of the trust
accounts of only larger firms or would also include some random sampling of the
trust accounts of sole practitioners and lawyers practicing in small firms, we
believe the approach of such audits should be to identify issues and implement a
corrective plan, rather than identification of possible lawyer regulation cases (with

the exception of audits that unveil intentional misconduct). To this end, we believe

that any system involving random andits must be established only with a true
“firewall” established between the branch of the State Bar that conducts the audits
and Lawyer Reguiaticn. Such firewall should include a clear statement of the

ER 8.3 reporting duties of any lawyer involved in a random audit.

Further, we believe that, should the idea of implementing random andits move
forward, the State Bar needs to provide information to the memberstip of the State
Bar and a significant opportunity for the membership to be heard, before any rule
change is submitted to the Court for adoption.” We cannol emphasize too strongly
the negative reaction and disaffection that can be expected from the sclo and small
firm portion of the bar. A significant communications effort, belore any rule
change is adopted, can only assist in edncating members about the discipline
process and in reducing the level of upsel that a rule change will cause.

4 For example, there were state-wide hearings and substantial publicity before the Rules of

Frofessional Condvct were amended in 2002, The rules which povern the process by which the
Rules of Professional Conduct are enforced are of equal, it not greater impoance 1o the
metmbership,



None of us epposc the notion of random examinations of trust accounts, We all
recognize that trust account violations secur. Our experience tel s us, however,
that many of the {rust account viclations that come to light involve record keeping
errors and other comparable negligence, There are cerlainly cases in which
lawyers misappropriate funds, bul inuny more cases involve misapplied funds,
small overdrafts resulting from 2 failuce 0 post and reconcile, and simations in
which lawyers do not know when they must/must not use thetr trust account.

The Petilion provides no reason for the proposed rule change, and no information
aboul how the proposed solution will address the alleged problem. Whal is the
problem for which this solution is proposed? Is the problem significant? How
significantly does the public suffer harm because ol (he problem? Will random
trust account examinations reduce the number of problem siuations? How much
will the random trust account examinalions process coet? How significant will the
burden on lawyers be? What State Bar statf will be utilized and will implementing
this program attect the already slow sereening ol cases?

We have doubts about the likelihood that a random trust account examinations
process will make dishonest lawyers honest. Al the other end of the spectrum, we
question the value of a cosuly and intrusive random trust account examinations
process i ils purpose is to catch the 60-year-old lawver who, wilh an awareness of
his/her Fack ol accounting skills, decides i leave $5000 of his/her money in the
trust account to protect against overdrafts and shorilalls. We do not justify leaving
money in a trust account, but we guestion the need for an expensive process to
calch tha! class ol viclators.

Rule 46(71(21)

With respect o the revised definition of the “Statc Bar file,” we are concerned
about the likelihood this change has as its purpose excluding from the “Siaie Bar
file” any memorandum that the State Bar may provide 1o the Probable Canse
Panelist. The Panelist may make his or her decision, in whole or in part, in
reliance on that memorandum, and as a matter of basic fairncss respondent or
counsel should have access to that memorandum if it was provided to the Probable
Cause Panelist.

Rule 47(b)}1)

We are aware of no court mle that allows only one party’s pleadings v be
amended to contorm to the proof. Therefore, we propose the following languagpe
1o supplement the language offered through the Petition:



At any time prior Lo the conclusion of a hearing on the merits, the
Statc Bar counsel may move o amend the comptaint or amended
complamt, or the respondents may move to amend the answer or

amended answer, to conform o the prool.

Rule 47(b)}2)

Giving the Hearing Officer the right to permit the filing of an amended Compiaint
13 ool an issue; however, without providing for a reasonable continuance of the
hearing date, & snbstantial lack of due process is possible. The State Bar might
seek leave 1o aumend its Complaint two weeks prior to the hearing date. The
Heanng Officer might not be able to continue the hearing date without violating
Rule 57} 1 )}current version). Under these circumstances, having ten (10) days to
file an amended Answer provides no due process [to or for] a respondent. To
avoid this vulcome, we propose the following language, to be added at the end of
Rule 47(h)(2):

... and in the discretion of the hearing oilicer, the hearing date shall be
continned to provide the respendent with adequate time to meet the
factnal allegations and/or alleged ethical violations first presented in
the amended pleading.

Rule 47(j)(3)

The proposed rule change ehiminales a provision that expressly allows a lawyer,
during the screening phase, to disclosce confidential information. While

ER 1.6(d)(4) states an exception to the confidenlialily rule, the Pedition offers no
rationale for deleting Rule 47(13(3) and, 1 fact, never even mentions this change.
We are concerned about a rule being etiminated when no reason is given and no
apparent reasofi is evident. Unless there is a rationale lor e proposed delstion,
we recomnend that this provision not be deleted.

Rule 47(m}

The proposed rule change formalizes the “appearance”™ requirements for
representing respondents. What it does not address is the requirements for bar
counsel. We have all expenenced cases where we have dealt with three or four
lawyers acting on behalf of the State Bar. Often, we do not know who is handling
the case. A simple requirement that the responsible lawyer for the State Bar, when
the lawyer takes over the case, must provide written notice 10 respondent (or
counsel, il the respondent is represented) and the Hearing Officer addresses this
probiem.



Rute 53(c}

The Pelilion proposes a change in the mens req necessary to support a discipline
action, changing the standard from “willfol” 1o "knowing.” Yet again, there is
nary & word aboul the need f{or ihis change, [rom what source it comes, or its likely
itnpact on the discipling system. The proposed change ignores the substantial body
ul law which recognizes the possibility of “negligent™ but “knowing™ violations of
law and court orders, and would be especially problematic for criminal defense
lawyers who are allirmalively obligaled 1o challenge every aspect of the state’s
case. dee ER 3.1; und see e.g., ULS. v. Cavin, 39 F.3d 1299 (5th Cir. 1994) (duties
of client loyalty and zealous representation include advocacy of positions lawyer in
good [aith believes have arguable basis despite contrary authority),

We ure ulso particilarly concerned about knowing, vet reasoned, judgment calls
Lthat a court later decides 10 have been rule violations—discovery and disclosure
issues in particular. The rule as it stands approprizalely provides discipline for
patterns of violations and mleniional violutions. We think it would be a mistakc
[or disciplinary sanctions to loom as the possible consequence of a lawyer making

an aggressive bul ressoned litigation strategy decision,
Rule 54{b}1)(E}

We like the concepl of a nghl w refer matlers to fee arbitration; however, we
believe the [ollowing language must be added at the end of the proposcd language:
*... and where both the respondent and complainanl agree (o participate in fee
arbitraticn,” Fee arbitration 15 a voluntary process and, while it may be wise for
both parties io arbitraie their dispute, the State Bar cannot force the process on
them.

Rule 54(h)(4}

We disagree with Lhe limilaon on the filing of substantive motions with the
Probable Cause Panelist. Once again, we believe a solution is looking for a
preblem. Collectively, we rarely file mations with the Probable Cause Punelisl,
and do not beheve respondents or their counsel engayge in this fonm ol practice with
any regularily. That said, we see no reason o further insulate the Probable Cause
Panelist from a balanced presentation of pertinent facts and law before making
what for every respondent 18 a decision of moenurmental imporiance — whether to
dismiss the charge or direct that formal proceedings commence, Being in formal
proceedings and choosing to retain a lawyer wreaks financial and emotional havoc



0D many & lﬂw:-,nm".5 A rcasonable chanee to resolve a matter before a Probable
Cause Order issues should not be eliminated. Certainly, without evidence that
Probable Canse Panelists are currently awash in motions, fovolous or otherwise,
there 15 no basis to eliminaie the rarely used nght to file & substantive motion
betore the Probable Cause Panelist.

CGenerally, we are very concerned about the enlive Probable Cause systemn.
Without doubt, Panelists work hard and face many significani decisions. Thal said,
the system is very heavily weighted in favor of the State Bar. To the best of cur
knowledge the Panelist does not receive, routinely, the respondent’s material.
Instead, he or she gets a summary from the Bar counsel that follows no particular
set of standards or protocols.® We understand that the Probable Cause Panelist
receive what purports to be a summary of the respondent’s position, but see no
good reason for not providing the Panclist with the respondent’s position, in the
respondent’s own words or in the words of his or her counsel.” Moreover, the
respondent is not privy to the summary ol the case prepared by bar counsel. See
discussion re: Rule 46(f)(21), supra. In sum, we have a process—critically
important to lawyers—that lacks reasonable standards to insure fundamental
faimess.

2 Hiring a lawyer in discipline proceedings brings wo mind Lbhe famous scene in Burch

Cassidy and the Sundance Kid when the bank robbers face oncoming lawmen and & raging river
uf the bottom of the canyon. Upon learning that his partner worn't jump because he can’t swim,
Butch Cassidy {Paul Newinan) obscrves: “Why, you crazy - the fall'll probably kill ya!™

& In at leust one jursdiclion, buar counsel cannot recommend the issuance of 2 Probable

Cause Order without first submitfing to the Panelist a detailed memo, acccssible (o the
respondent, in which har counsel details the evidence which will be offered to support each
charge of the proposed Complaint, See 22 NYCRR Sec, 605.7(a), which requires that a
transmittal to New York's eqaivalent of Arizona’s Prahahle Cause Panelist st coame from
chief counsel for the charging bady, and must include “the file, the propesed charges, and o
e SuURNRarizing the evidence adduced in support of the charges . .. " {emphasis added).

7 The sitation brings to mind ancther famous scene from another Paul Newman movie, In
The Verdict, Frank Galvin (played by Pawl Newmun) Eaces u hostile juidge who elicits adverse
testimony from a witness. Frustrated. Mr. Galvin says: “Your honor, B T'm going to lose this
case, ['d like w lose It on my own.” No matter how well-intentioned Bar counsel may he, shey
cannot present the respondent’s case to the Probable Cause Panclist as effectively as the !
respondent or her counsel. i
|
|



Rule 54(b)(5)(B) and (¢}

We like the concepl of a nght ol review from the Probable Cause Panelist's order,
if he or she orders diversion, 4 stay, an informal reprimand, probagon, Testitution,
or an assessment of costs and expenses. We commmend the partics advancing the
Petition for developing a crcative means for reviewing cerlain Probable Cause
Paoelist orders, However, we believe the respondent suust have a oght w dppt':dl
through the formal process, il an informal reprimand is impesed.

An informal reprimand is a disciplinary sanction, It is reported on the State Bar
website, 1 is reporled (o olher junisdiclions in which ihe respondent is licensed. It
may be used 1o enhance the sanction in a subsequent discipline proceeding,
Frankly, it is a big deal, even thongh it is the lowast level sanction that can be
imposed. For those of us who have been involved in the discipline process [or
many years, it s a more significant sanclion that it was, largely as a resull of the
public availability of information concerning sanclions.

To permit a lawyer to be sanctioned after a process that involves a one-sided
review, coupled with a two hour hearing—that may be conducted by telephone—is
inconsistent with the due process that must be parl of our discipline system. Ata
minimun, the right fo have a lormal hearing should be retained while this process
develops in practice. Finally, we strongly recommend that Hearing Officers be
used to conduct the two-hour appellate hearings, as they have more cxperience
with evidentiary matters.

Rule 55(a)

We strongly disagree with the proposed amendment that gives Bar counsel a right
to decide whether diversion is or is not available in any given case. Unfortunately,
wc have had too many experiences in which Bar counsel’s decision not to
tecornmend diversion seems unjustified. The Petition notes the fact that
prosecutors have this authority. Whilc that may be true, discipline proceedings are
not criminal proceedings! Qur system ought to provide a check on Bar counsel’s
power. The likelihood that “diversion review” will become a signiticant problem
15 shim, bul thal review will provide a useful means for making surc diversion
recommendaticns are being applicd fairly and consisicotly, '

If a respondent can only be “diverted” with Bar counsel’s consent, 1t 1s highly
likely that a smaller number of lawyers will he diverled oul ol Lhe discipline



system.® Adepting this change is inconsistent with the State Bar policy and
philosophy associated with the development of the diversion propram. Arizona
was the first state 10 the country 1o initiate diversion as a prophylactic, remedial
allernative to formal disciplinc.” The systcm was beralded as scosible and
progressive.

Finally, Rule 53 permits diversion ar any stage of a proceeding. Thus, adoption of
the proposed change will, necessanly, prevent Hearing Officers, the Disciplinary
Commission and this Court from dismissing disciplinary charges and remanding a
case for diversion, absent consent from Bar counsel.’® We believe il makes litde
sense for an independenl person or body's hands to be tied because a rule vests
sole discretion in Bar counsel,

Rule 57(h)

We see no reason to limit the Hearing Officer’s discretion, in granting an cxtension
wilh respecl o filing an Answer. Nothing in the current rule mandates that an
extension be granted, or that an extension be thirty (30) days in length. Hearing
Officers should have the right to use their judgmeni in making this decision. We
find it anomalous that we have a system that vests in Hearing Officers the right to

B Sraristics provided by the Stae Bar indicate that incremeantafly, informal reprimands

{wilh probation) arc being uscd more frequently than diversinn. This is significant becanse
informal reprimands are considered “discipline™ by bar counsel. They are reperted on the State
Bar website and to other jurisdictions in which the lawyer is licensed. Tn contrast, diversion is an
alteraative to discipline; if the respondent fulfills the diversion contract, the eriginal charges arc
dismizzed and the lawyer has no disciplinary record. The difference is, therefore, dramatic.
Diversion provides an incentive for rehabilitation and improvement. In our experience, format
discipline usuatly has the opposite effect on the respondent.

? See Bacon, Rexana, “Supreme Court Adopts Sweeping Changes in Attorney Discipline”,
Arizona Attorney, February, 1992, p. 10-1t (“The Diversion propram 15 designed {o wrade the
adversarial system of discipline previously applied 1o all violalions of Rule 42 for a contract of
conduct and assistance , signed by the lawyer and the Bar, tailored to the lawyer’s presenting
problems. [nstead of accepting a finding of probable canse or accepting an informal reprimand
or censure, which does nothing to wncover and solve the wnderlving conduct giving rise o the
for complaint, the allomoey can accept the Diversion program and, upon its sucecsafiz]
completion, have no discipline record. " Witalics added)

14 In 1994, 4 Commillee appointed by the Board of Governors examined the nse and
application of diversion and clarified and expanded the then existing diversion midelines making
it quite clear that diversion is to be liberalty applied to effectuate its purposes of any stage of o
disciplinary proceeding,

10



make faciual [indings that will govern a discipline matter, and to decide the case
and recomnmend a sunction, yet—with this rule change—we tell them they cannot
granl a [ifteen (15)-day extension (when the situation may clearly call For that
l'E!]JJf:d}-’].1

Limiting the time creates other problems. Respondents—in particular, those who
are sill pruclicing and whose alleged violation may not call into guestion their
[uness 1o continue practicing law—have clients and matters thal require attention.
Arbiirary time frames may impose significant hardships on respondents. An
illness, scheduled surgery. or major trizl can make the limit on the extension time
wholly arbilrury and capricious in any given case.

The system encourages the use of counsel. The system works better when
respondents are represented. Respondents present their cases in a more able
fashion when they ure represenled. See fm re Angenstein, 178 Ariz. 133, 139, 871
P.24 254, 264, Feldman, C.I., specially concurring (“The best thal one can say for
him is that he represenis himself no betler (han he represcnted his clicnts,”). That
the Arizona Association ol Delense Counsel developed its Volunteer Counsel
Program, in which experienced lawyers represent respondents at a discounted rate,
15 a testament to the need for counsel, That said, selling an arbilrary ten {10) day
extension limit may, in any given case, make getting a lawyer even more difficult.

Rule 57{(¢)

We believe there is no need for a represented respondent w participate in the initial
cise management confercnce. Clients are not required (0 participale in Rule 16
case management conferences, in the state or federal courts, and we see no need
for that reguirement here.

Rule 57(e)

The forty {(40)-day period {aller ihe Answer is filed) for filing disclosure
statements is designed to give parties an opportunity to see what the olher side is
talking about. Requiring that the State Bar provide its disclosure stalement with
the formal Complaint meaes the Stale Bar’s disclosure stalement will aot be
responsive to any issves raised in the respondeat’s Answer. Further, the rule
change that permits the use of a “standardized ‘form’ disclosure staiement” means,
we [ear, that the State Bar will provide a generic slalemenl in every case or,
perhaps, have a “trust account” statement, a “lailure o commanicale” séatement,

f We do not suggest, wilh this footnote, that o titteen (13)day limit is approprate.

11



etc. Respondents may pet plenty of paper, quickly, and very little meaningful
information. While, in theory, cach gide can nsc 1 “canncd™ disclosure statement,
the proposed rule change will clearly affect the State Bar *s work product in most
Cases.

Problematic s (he timing of the State Bar 's disclosure statement may be, it pales
in compurison with the new propesed requirement that the respondeni’s disclosure
statement be provided with the Answer, As we previously noted, we all have cases
in which the process, from initial letter o service of the [ormal Complaint, 15 more
than one year in durativi. Thus, even il a diligent, finaneiadlly successful lawyer
hires counsel promptly aficr the State Bar sends its first letter, there is a sigmificant
amount of downtime belore a lommal Complaind 1s Gled and served. There will nol
Iikely be any warning, either, a5 we have sitations in which [ormal Complaints are
nol being filed for more than one year after the Probable Cause Order issues. The
Complaint may arrive when retained counsel is in trial, ill, or oul of lown,
Nevertheless, and with the State Bar totally in control of the bming, an Answer and
a disclosure statement may be due in as few as tweaty (20} days (and, if the
proposed change i subsection (b} 1s adopted, ne more than ihirty (30) days).

Ot course, the foregoing scenarto involves a respondent who promptly hired a
lawver. We have all had many sitmations in which a respondent appears in ouz
office with a formal Complaint that was served 18 or 19 days ago. The desire (o
assist—and, admitledly, Lo serve & client and collect a fee—will ollen cause us W
accept the case. That situation will certainly change if, in additicn to filing an
Answer, we must prepare and submit a disclosure statement. We simply will not
accepl those cases, The net etfect will be fewer represeated respondents (with all
of the problems that presents, both for the respondents and the system}, more
procedural fighting about overdue disclosure statements and a system more
dependent on arbitrary exchanges of hasic {and often worthless} information,

We recogmize that lawyers always [ace deadlines, and thal olher work, 1llness,
vacations and the like make the practice of law difficult from time to time. We do
not advocate the absence of deadlines. We also do not suggest that discipline work
shonld come last! "However, when time {rames are very short and the *“judge™
lacks the power to deal with urmusual circumstances, we believe a good system is
being made worse.



Rule 57(e)(8)&(9)

The additional requirements set forih in subparts 8 und 9 {aggravalon/mitigation
and legal (heones) are nol inherently problematic, il a ressonuble deadline—the
current twenly (20) days, for example—for cxchanging disclosnre statenients is
used. With ihe Answer, however, the respondent may not have aggravation/
mitigation information, and may ool have [ully explored ull lewal theories. Since
Rule 57 includes no reference to supplemenung disclosure stalements, however,
this proposed change, when it is coupled with the shortencd time frame for
providing disclosure statements, creates the potential for significant unlairness.

Rule 57([}

The proposed changes to the discovery rules do have, as their only saving grace,
that deadlines can he extended by agreement of the parties. Thal said, the notion
that all discovery must be commenced in the first thirty (30) days is arbitrary. A
respondent or his counsel may be in trial when the thirty (30) day period begins;
nevertheless, a discovery plan must be put together and discovery submitted to the
State Bar. This burder mmay not be too great if a respondent hires a lawyer who 13
experienced in discipline matters. Many lawyers will, however, seek assistance
from a friend ar, more often, get help from 1o one.

The noton that discovery responses are presumptively due in fifteen (15) days
creates significant problems tor respondents and their lawyers. Time frames in the
Rules of Civil Procedure evidence a healthy respect for the fact that lawyers:

~{a) have many clients; and (b) have lives outside the office. Forty (40) daysis a
reasonable time for preparing discovery responscs. Fificen (15) days is not.

We recognize the fact that the 150-day rule may create the need [or compressed
deadlines. We believe, nevertheless, thal the (hirly (30)-day deadline for making
discovery requests and the fifteen (15)-day deadline for responding are unwise, and
thatl they will sirnply create discovery disputes. We also belicve all of these issues
are best left to the discretion of the Ilearing {Mficer at the case management
conference.

Rule 57((3)(D)

We disagree with the limitation on the number of extensions that can be granted by
the Hearing Officer for good cause. See Rule 37(b) discussion. If the system vests
in the [Iearing Officers significant responsikility, the rules should not take from
them the right to use that discretion with respect to case management 18sues,

13



Rule 57{(j6

We do not opposc the proposed language; however, we believe additional language
is necessary to prolect against poor discipling “infecting™ the case belore Lthe
Hearing Officer. Simply, we think evidence of a prior sanction should be
addressed before the hearing, by the partics, but that the Hearing Olficer should
only consider a prior sanction or sanctiovns ¢fter the Hearing OlTicer has decided
that the State Bar has proved an ethical violalion by clear and convineing evidence.
This language should be added to the end of the proposed rule;

Such evidence may be presenled only in the [orm of 4 sepurate
memoraorum, to be provided Lo respondent at least ten (10} days
before the hearing. Respondent may present a rebuttal memorandurmn,
which may present argument on the applicability, il any, ol the pnor
discipline. The rebuttal memoranduem shall be prisvided o the State
Bar by nao later than two (2) days prior to the hearing. The
memoranda, if any, submitted by the State Bar and respondcnt shall
be provided to the hearing officer under seal prior to the close of the
hearing bul the hearing officer shall neither review nor consider the
memoranda snbmitted under seal unless and until the hearing officer
has first detcrmined thal the State Bar has met its burden of proving at
least one ethical violation in (he case in chief.

Rule 58(¢)

This ruile, in its present form, is inconsistent with Arizona law, See In re Clark,
207 Ariz. 414, 417, T913-17, 87 P.3d 827 (2004). The rule seems to give the
Commission the power to reverse or modity findings of faclt when, according to the
Court, the Commission’s exercise of that power requires thal (the Commission
make a “clearly erroneous” finding, We recommend, therefore, the insertion of the
following language al the end of the first sentence in Rule 58(e}: “...: provided,
however, that findings of fact may only be modified or reversed if they are clearly
erroneous.”

Rule 6l{a)(5)(C) and (a){6)

We do not agree, generally, with the change in the burden of proof in probation
violation cascs. The State Bar has provided no factual basis in support of the
proposed change. A probation violation is an event that may result in additional
sanctions. Absent some evidencc of a signiticant problem with probation violation
cases, the mie change should not be adopted.
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The State Bar’s reliance on criminal law analogies is troubling. While bar.
disciphine proceedings are generally considered guasi-criminal in pature, they are
not criminal matters. Frankly, if the State Bar wants to rely on the notion Lhat “uf
1t’s good enough for criminals, it’s good enough for lawyers,” the due process
limitations inherent in the changes proposed in the Petition would have to be
constdered in Light of the extensive due process accorded criminal defendants.

Conclusion

We think the proposed rule changes will aol solve the problems on which we
believe the proponents seem to be focused. The very rules that are the subject of
this Petition were reviewed less than four ycars ago by a diverse Tusk Force
appointed by former Chief Justice Jones. As a resull of that review, the rules were
maodified, extensively. We also note, specifically, that the carlier set of changes set
a 150-day limit, from the date on which the formal Complaint is filed, Lo complete
Lthe hearing on the merits. The current set of proposed changes do not change that
time frame and, thus, we question the notion that tinkering with what happens
during the [30-day period will have any immpact on the amount of time it takes (o
process a case.

We also believe the process nsed to advance the proposed set of nule changes was
flawed. Input has not been adequate and respondents’ counsel, Hearing Otficers
and athers with a legitimate interest in the system have not had the Dppnrtumt}r or
sufficicnt time to play a meaningtul role in the process.

We urge the Court to reject the Petition. We also stand ready (o meel with the
Court should the Court helieve a dialogue on these maiters will be helptul in
considering the Petition.
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